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Indian Band Membership 


i Introduction 


A. Why Indian Band Membership is Important to 
the Individual Indian 


Here are seven good reasons why Indian Band membership is impor- 
tant to individual Indians, keeping in mind that this list does not cover 
all of the reasons that are possible: 


1. Some Indians feel Band membership is more important than any 
other element of their life. 


2. Some Indians look upon Band membership as the basis of their 
identity. 


3. Tomany Indians, Band membership is important because it pro- 
vides them with protection, stability, benefits, and a voice. 


4. To the individual Indian, Band membership means the right to 
belong to a particular community and the right to share that com- 
munity’s way of life, its resources and its future. 


5. Membership is essential to individuals, as it means the right to 
participate in the collective decisions of Bands which can affect 
their daily lives. 


6. Band membership can be a way for individual Indians to unite 
together on the basis of common languages, common experi- 
ences, and/or common cultural traditions. 


7. Through Band membership, individuals can enjoy unique benefits 
and be entitled to special services and programs designed for 
them. 


B. Why Membership is Important to Indian 
Communities 


Here are eight good reasons why membership is important to Indian 
communities, again, Keeping in mind that the list is not intended to ex- 
haust all of the reasons that are possible: 


1. To Indian Communities, their membership can be the very reason 
for their existence. 


2. Membership is important because it determines who shares in 
the responsibilities and privileges of the community. 


3. Membership essentially guarantees Indian Bands an identity that 
will be preserved in the future, for their self-defined membership 
will now be a basic right protected by law. 


4. Membership ensures strong unity within a community, which in 
turn can mean a strong position for Bands involved in such things 
as court cases, land claims or treaty disputes. 


5. Band Governments can function more effectively with formally 
established memberships, for the simple reason that the enroll- 
ment procedures they practice, and the records they keep, will 
facilitate good government, especially in such areas as the ad- 
ministration of community laws, the distribution of community 
assets, and the implementation of community programs. 


6. Anestablished membership ensures legitimate representation by 
Band Governments, especially with respect to legal and political 
relationships entered into between Bands and other 
governments. 


7. Band membership that is properly maintained, by formally estab- 
lished rules, procedures and official records, facilitates legitimate 
elections of Band Governments, reducing the potential for chal- 
lenge or criticism. 


8. Membership enrollment means accurate data will be available on 
Band members for use by Band Governments, in such things as 
planning budgets, assigning land, or putting economic programs 
together. 


C. How Bands’ Membership Needs Have Changed 


Here are at least eight situations that show how membership needs 
might have changed among various communities, since the time 
when traditional membership practices were carried out: 


1. Atone time, communities’ membership may have been solely 
determined on the basis of tribal relationships, common lan- 
guages or tribal customs. 


2. Atone time, individuals may have gained membership merely be- 
cause tribal leaders “recognized” them as members. 


3. Modern realities, however, are such that determining membership 
in the old ways may no longer be possible, or desirable, for some 
communities. 


4. Today, there are cases where Bands, who had existed in the past, 
have merged with other Bands or have split into separate entities. 


5. Today, increased contact among all social groups in common, 
which leads to members moving out of their communities and 
losing touch, or members marrying into other Bands, or other cul- 
tural groups. 


6. In recent times, children, who were once adopted out of their 
communities, are increasingly wanting to return to their origins in 
later life. 


7. Today, Bands can pre-determine the future make-up of their 
membership by establishing formal enrollment criteria within writ- 
ten governing documents. 


8. Today, formal membership rolls are a necessity if Bands are to 
deal with other governments, for they ensure an easily recogniza- 
ble, definable entity in law. 
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ii Band Membership Laws 


A. How Bill C-31 Changed The Law With Respect 
to Status and Band Membership 


On June 28, 1985, the Federal Government enacted changes to the 
Indian Act, by passing Bill C-31 into law; to be effective retroactively 
to April 17, 1985. Now, for the first time since Canadian law was intro- 
duced over a hundred years ago, Bands can acquire control of their 
own membership, should they elect to do so in accordance with the 
amended version of the Act. Through this change, and others, Bands 
can now exercise a greater degree of self government than has here- 
tofore been possible under the Indian Act. 


The new law, which allows communities to gain control of their own 
membership, in particular, is not very complicated. However, it does 
require that all Bands have a complete understanding of the kind of 
individuals that are entitled to Indian Status and Band membership, 
as well as the kind of individuals that are eligible to apply to Bands 
for membership, and the kind of rules that Bands might apply upon 
assuming control of their own membership. Throughout this booklet, 
an attempt will be made to provide communities with both useful in- 
formation and suggestions for the purpose of acquiring such an 
understanding. 


B. Thelndian Register 


The “new version of the Indian Act”, as it might be more appropriate- 
ly termed, requires the Department of Indian Affairs to continue main- 
taining a listing of all individuals entitled to Indian status. This list will 
remain as the “Indian Register’. The Indian Register will continue to 
serve the purpose of identifying and defining who is an “Indian” 
under the Act, so that individuals registered as Indians, but who are 
not entitled to Band membership, will still be able to benefit from 
legal rights and special benefits applicable to Indians as individuals. 


C. Those Entitled to be on the Indian Register 


Today, basically anyone who is an Indian, as defined by the Indian 
Act, is entitled to be on the Indian Register. It should, however, be 
clearly understood that, as a result of the new Act, Indian status and 
Band membership no longer go hand in hand. Being named on the 
Indian Register will not automatically entitle someone to membership 
in a Band, once it has assumed control of its own membership. 


The term “Indian”, as it was defined in the old version of the Indian 
Act, has been expanded, as a result of the changes introduced by Bill 
C-31. Today an Indian can be defined, in simple terms, as follows: 


1. aperson who was registered as an Indian with the Department of 
Indian Affairs immediately before April 17, 1985 (the date the 
new version of the Act takes effect); 


2. aperson who was entitled to be registered as an Indian with the 
Department immediately before April 17, 1985; 


3. aperson who is a member of a body of persons declared by the 
Federal Government to be a Band on or after April 17, 1985; 


4. aperson who, by reason of the new changes to the Indian Act, is 
now entitled to be registered as an Indian, including the following 
persons: 


(i) aperson who previously lost, or was denied, status as a 
result of: (a) the former “double mothers clause”, which denied 
status to a child upon reaching age 21, because his/her mother 
was non-Indian and his/her father’s mother was non-Indian; (b) 
having married a non-Indian male; or, (c) having been the legiti- 
mate or illegitimate offspring of a non-Indian male, but whose 
mother was Indian at the time the child was born; 


(ii) a person who previously lost his/her status as a result of 
enfranchisement; 


OF, 


5. the first generation children of any of the above mentioned 
persons. 


The changes brought about by Bill C-31, which are relevant to status 
include the following: 


Indian women will no longer lose their status by marrying 
non-Indians; 


Indian women, who lost their status because they married non- 
Indians, are now able to enroll back into their former Bands; 


Children, who lost their status as a result of their mother’s mar- 
riage to a non-/ndian, are now eligible to have their Indian 
status and Band membership restored; 


Children who lost their status upon a successful protest based 
upon non-/ndian paternity; 


First-generation children, who were denied status as a result of 
being born after their mother’s marriage to a non-Indian, are 
now entitled to Indian status; 


Indians, who “enfranchised” or reliquished their status in the 
past, are now eligible to have their Indian status restored, as 
are their first-generation children. 


(It should be noted, however, that there is no requirement stating that 
the parents of first generation children must be registered first, 
before applications from first generation children can be accepted.) 


Individuals who were already registered with the Department, before 
the date of the new version of the Act, are going to continue to be 
recognized as status-Indians. However, persons who became entitled 
to registration, as a result of the new laws, will have to apply to the 
Department (the Registrar) to have their names included. It should 

be understood that the Act does not require the Department to active- 
ly seek out those now entitled to registration, for the purpose of listing 
them automatically. 


D. Those Not Entitled to be on the Indian Register 


The new version of the Indian Act clearly spells out two categories 
of individuals who are not entitled to have their names placed on the 
Indian Register. These can be stated, simply, in the following manner: 


1. awoman who gained Indan status by marrying an Indian, under 
the old Indian Act, and who, prior to the amendments to this Act, 
remarried to a non-Indian, or otherwise lost her status, including 
any of her children born of non-Indian fathers; and, 


2. achild of a woman who gained Indian status by marrying an 
Indian, and whose father is a non-Indian. 


E. Protesting the Indian Register or Band 
Membership List 


Under the new version of the Indian Act, it is possible for an appeal 
to be made respecting the Registrar's decision to add or delete a 
person from either the Indian Register or a Band List. With respect to 
the Indian Register, or Band Lists maintained in the Department, the 
individual or his/her representative may appeal by way of a notice 
sent to the Departmental Registrar. 


After an appeal is made, the Registrar is required by law to investigate 
the matter and render a decision to the appeal. This decision is to be 
final and conclusive, unless overturned in a second appeal before a 
court of law. 


In appeals under the new Act, the onus of establishing the ground of 
the appeal, or of proving the decision in question was wrong, rests 
with the person protesting the decision. 


F. Appealing the Registrar’s Decision Respecting 
Protests 


Within six months after a decision has been made by the Registrar 
on a first appeal, if the protesting person is not satisfied with the deci- 
sion, a second appeal may be made by filing notice with a Court, spe- 
cially designated under the Act, that is within the Province where the 
Band is situated. At the same time, a notice of the second appeal 
must be sent to the Registrar, who is then to submit all documenta- 
tion, including the decision in the first appeal, to the Court. In the 
second appeal, the Court may, after hearing all of the evidence, 
affirm, vary or reverse the decision of the Registrar, or the Court may 
refer the matter back to the Registrar for a closer look, at which time 
the Registrar may make another decision. 


The appeal procedures outlined in the Act are designed to give 
everyone concerned in a membership decision the opportunity to 
protest, in the event that there are reasonable grounds for doing so. 
This is just one more example of how the new Indian Act was written 
in the interest of fairness to all. 


Band Membership: Introduction 


A. The Band Membership List 


The new version of the Indian Act, also stipulates that separate 
Band Membership Lists will continue to be maintained for each 
Band. Membership lists existing in the Department prior to April 17, 
1985, will be “newly constituted” as of this date, and will consist of 
the names of those individuals previously known to the Department 
to be members of a particular Band. A newly constituted “Band Mem- 
bership List” will act as a Band’s “base roll”, to which names will be 
added or deleted as time goes on. From April 17, 1985, forward, any 
changes to the list will be officially recorded and accompanied by a 
reference date, so that there will be no room for error or abuse. The 
Band Membership List, as maintained, then becomes the only mem- 
bership of a Band. 


B. Those Entitled to Be On a Band Membership List 


In the beginning, a Band List will be kept in the Department, by the 
Registrar, until the community has assumed control of its own mem- 
bership. While Band Lists are in the Department, individuals of 

Bands, who are entitled to be registered in the Indian Register (as out- 
lined above), will also be entitled to have their names on a Band List, 
with the single exception that first-generation children will not be 

able to acquire membership in Bands until June 23, 1987, unless the 
community establishes membership rules, in the mean time, which 
would exclude them. 


On the other hand, in the case of a Band List maintained by a Band, 
only those individuals who meet membership requirements, as set 
out in its membership rules, will be entitled to have their names ona 
Band List. With respect to this restriction, however, there is one im- 
portant matter which ought to be remembered. The Indian Act es- 
sentially prevents Bands, who have assumed their own membership, 
from applying their membership rules for the purpose of denying indi- 
viduals the right to membership, when they have already acquired 
such a right. It might also be worth noting that Bands will not likely 
succeed in applying their membership rules retroactively, in order to 
prevent persons with acquired rights from becoming members. Thus, 
individuals who lost their status under the old version of the Indian 
Act, but who regained their entitlement to status and Band Mem- 
bership under the new version, will have their right to membership 
protected. 


C. Those Not Entitled to Be On a Band 
Membership List 


With respect to a membership list in the control of the Registrar, only 
those seeking membership who are on the Indian Register, or who 
have successfully applied for Band List registration, are eligible to be 
registered on a Band List. It follows that anyone who is not on the 
Indian Register, or who does not apply for registration on a particular 
Membership List maintained in the Department will therefore not be 
placed on a Band Membership List. 
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Where communities have assumed control of their own membership, 
any person who fails to meet any one of a community's membership 
requirements, as set out in its membership rules, is not entitled to be 
on its Band List unless the Indian Act deems that person to have an 
acquired right to membership. 


lt should be noted, that the Department relinquishes its responsibility 
for maintaining membership, where a community has taken over. 
Therefore, an individual can no longer rely on the same membership 
requirements that were applicable when the Band List was kept in 
the Department. 


D. When Indian Bands can Assume Control of 
Their Own Membership 


Under the new Act, a Band can assume control of its own mem- 
bership once the following steps have been performed: 


1. The Band’s Government has given notice to its membership of its 
intent to assume control. 


2. The community has consented, by a majority of its electors, to 
assuming the responsibilities of maintaining its own membership, 
and has consented to the precise rules; and, 


3. The Government of the Band has given notice to the Minister of 
Indian Affairs that the Band intends to assume control of its own 
membership. 


The Act intends these steps to be relatively simple, so that any Band 
can assume its own membership if it truly desires to do so. If the 
steps have been properly followed and the membership rules respect 
acquired rights, the Minister will transfer control of membership to 
the Band. 


E. Membership Rules 


The Act is flexible with respect to the kind of membership rules a 
community might establish. It allows communities to develop their 
own specific rules on membership procedures, including the kind of 
mechanisms they might want to have in place to administer mem- 
bership decisions. Because of the flexibility provided by the Act, it is 
conceivable that many distinct variations of membership rules are 
possible. For instance, on the one hand, a community may want to de- 
velop very elaborate rules, so that every membership situation imag- 
inable is covered. On the other hand, a community may want to keep 
its rules relatively simple, so there is room for a certain amount of dis- 
cretion to be given to those who will be making its membership deci- 
sions. In each particular case, however, it is essentially up to Bands 
to set the scope, nature and severity of their own membership rules. 


As a result of the large variety of membership rules possible, there is 
also a possibility that various kinds of membership documents will 
be developed, for the purpose of writing these rules down. Some 
Bands may want to write their rules in as much detail as possible, 
requiring a formal “code”, while others may wish to produce only a 
simple “list” of rules, so that they might be easily understood by 
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everyone. In any event, it is important to understand that every com- 
munity is essentially different. Each Band is likely to have a distinct 
set of membership objectives to consider, which is therefore going to 
require a set of rules that is unique. For these reasons, the develop- 
ment and establishment of membership rules should be treated as a 
very serious process and a very big step in the continuing evolution 
of a Band. With this in mind, the development of membership codes, 
covering as many enrollment situations as possible, not just the rou- 
tine ones, may be the best choice for most Bands, as it would be 
more apt to withstand the tests of time. (See Part IV concerning the 
development of membership rules). 


F. Membership Committees 


A community may establish a membership committee, if it so desires, 
to facilitate the development of its membership rules. Such a commit- 
tee could either coordinate the rule-making process, involving as 
many members as are interested, or actually draft the rules by itself. 
The committee’s mandate, in this regard, is entirely up to the com- 
munity to decide. The Act only requires that a majority of the Band’s 
electors consent to whatever rules are developed. 


Once the Band’s membership rules are in place, the same committee 
could be utilized to decide membership applications. In this respect, 
such a committee, with its considerable expertise on various mem- 
bership issues (as a result of the rules-making process), would have 
a clear understanding of the rules, and would therefore be able to 
deliver informed membership decisions that are fair and reasonable 
to everyone concerned. 


G. Membership Review 


A Band has the option of including in its rules a mechanism for 
reviewing membership applications and decisions. It is conceivable 
that such a mechanism would take the form of a membership tribunal, 
designed to hear and decide membership review cases. This is allow- 
ed for in the Act, which leaves the ultimate responsibility of establish- 
ing and providing for such a mechanism with the Band. 


IV Process For Establishing Membership Rules 


A. Community Input is Vital 


The new version of the Indian Act is clear on the requirement that 

the majority of a Band’s electors must give their consent to any mem- 
bership rules that are developed, before the rules will be deemed to 
be of legal consequence to anyone. What then comes to mind is the 
simple question: how might a Band’s electorate give its consent in 
the case of membership rules? Here are two methods, or possible op- 
tions, that a community might consider: 


1. A Band Government might appoint a special committee of quali- 
fied members to consider all of the community's membership 
needs and develop a complete set of rules that can be submitted 
to a vote by electors. 


2. Acommunity might choose to hold a series of community meet- 
ings, so that everyone interested in the rule-making process can 
get involved, and, thus, develop membership rules by consensus, 
which, in turn, may increase the possibility of a majority of the 
electors giving their consent, once the rules are submitted toa 
vote. 


There are probably other methods that communities may use, to 
obtain the consent of the majority of their members, but these are per- 
haps the most obvious. Although the Act is flexible as to which 
method a community uses to establish its membership rules, it may 
be wiser to simply try and involve as many members as possible, 
throughout the entire membership-rule development process. 


Regardless of the method used, it is only logical that community 
input, through community participation, is vital to the development of 
membership rules. On the one hand, membership rules should not be 
developed in a vacuum, with draftsmen knowing very little about how 
the community feels on specific membership issues. On the other 
hand, every one of the electors must have a good understanding of 
the importance of each membership rule, so that they can make an 
informed decision to agree or disagree. If the entire voting mem- 
bership is able to understand all of the rules put forth, the chances 
are that the community will develop good rules, that most everyone 
will be able to live with. 


B. Organization is Key 


As with any public decision-making process, organization is perhaps 
the key to timely results. Therefore, if a community desires to estab- 
lish its own membership rules, within a reasonable amount of time, it 
might be helpful to begin with a well organized community effort; a 
community effort that is committed to developing these rules. 


There is little doubt, that decisions concerning membership can 
affect the very basis of a community’s future. Therefore, it may be im- 
portant to a community to allow everyone concerned the opportunity 
to contribute their views to the rule-making process. Where this is the 
Case, organization can encourage and facilitate greater community 
participation. 
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The actual development of membership rules can be a lengthy pro- 
cess. It may involve a lot of work, and may even involve a considera- 
ble number of community members, full time, over several months. 
The exact amount of work, however, may depend on how large the 
community is, and how easy the entire population is able to organize 
around the issue. Through organization, a community may be able to 
generate an energetic and supportive environment within the com- 
munity, so that the work can get done with few problems or delays, 
and with everyone involved feeling they are an important part of the 
process. 


C. A Well Informed Community is Fair and 
Reasonable 


What is perhaps one of the most important things to remember, when 
starting out on a community process to develop membership rules, is 
the fact that a well informed community is going to be fair and rea- 
sonable. It follows that, the more a community is able to understand 
the intent and purpose of the new Indian Act, with respect to mem- 
bership, the more it is likely to find controlling its own membership to 
be just and equitable, and therefore a rewarding experience. There 
will, however, be those involved in the process intent on limiting mem- 
bership to an extent that may be unfair or unreasonable. Such an 
intent may be the result of personal biases stemming from a lack of 
understanding about what membership means. If this is a problem, 
care ought to be taken to properly inform these people of the scope 
and importance of various membership requirements, otherwise, 
they will continue to exert a negative influence on the rule-making 
process. The thing that these people should be made to understand, 
whether a community intends to limit its membership, or not, is that 
membership rules will not just affect new members, but will apply to 
everyone in the community equally. Therefore, they, themselves, may 
become affected by the unfair or unreasonable rules they helped to 
create by their influence. It might also be helpful to explain to these 
people that Bands need membership in order to continue to exist as 
Bands, that unfair or unreasonable limits to membership could result — 
in an end to the Band some day. 


One of the surest ways to inform the community of something as seri- 
ous as new membership laws, and the many important factors and 
considerations that must be understood in the development of mem- 
bership rules, would be to conduct a series of community meetings 
and seminars. The purpose of these meetings and seminars should 
be to communicate the new membership laws to everyone con- 
cerned, and to educate members regarding the complexities asso- 
ciated with membership, including the role they as members have in 
the establishment of membership rules. These meetings could take 
place in varying forms, i.e., workshops, topical seminars, panel dis- 
cussions, public hearings, etc., and at various times, |.e., weekly, bi- 
weekly, monthly, etc... Regardless of their form, however, every 
household in the community should be issued official notices of the 
exact time and place of each meeting. The notices might be ac- 
companied by written agendas, and any available informational 
material, relevant to the topics to be discussed. This kind of advance 
information is likely to ensure that plenty of thinking is done before 
each meeting, on all important issues, and may lead to greater, more 
useful, input from community members. 


D. Community Consent is Required 


It is also extremely important to remember that a Band cannot 
assume control over its own membership, or establish its own set of 
membership rules until consent is obtained from the majority of its 
electors. Any attempt by a Band Government to take either kind of 
action, without the proper level of consent, may be deemed invalid, or 
of no legal consequence. A majority of Band electors must consent 
to the transfer of control and the new membership rules. The electo- 
rate involved depends upon several factors: 


e if the Band has custom elections, those entitled to vote in elections 
are entitled to vote on membership issues; 


e if the Band is under the Indian Act for election purposes the 
electorate will be Band members 18 and over and resident on 
reserve unless 


(a) The Band has an exemption under subsection 4(2) of the 
Indian Act from the residency requirement; or 


(b) The Band Council has passed a by-law under paragraph 
81(1)(p.4) extending voting rights on membership issues to non- 
resident Band members. 


Note that a majority of the total electorate is required, not a majority 
of the electorate present to vote. 


It is also important to note that community consent, especially to 
something as important as membership, means that there will be cer- 
tain protections afforded by the community in the future, to whatever 
it has decided. Individuals may take comfort in knowing that their 
membership rights are not subject to change without the majority of 
electors agreeing. This means more protection than is afforded in 
most normal voting processes, where results are usually based on 
the majority of votes cast. In the latter situation, a poor turn out at the 
polls could influence an entirely different result. 


V Development Of Membership Rules 


19 


A. Membership Criteria 


Conceivably, there are many possible basic requirements, which a 
community could establish as membership criteria, within a set of 
membership rules. This is largely due to the fact that the new version 
of the Indian Act is almost completely silent in this regard. Although 
each community will have a good idea of the kind of membership 
criteria it needs, based on its own unique set of circumstances, there 
are a number of basic criteria that will presumably be common. The 
four most likely of these criteria are: tribal affiliation; ancestry; blood 
degree; and residence. Other, less common, basic requirements 
might include, for example: application for enrollment within a speci- 
fied period after birth; filing a declaration of intent to maintain mem- 
bership; or, being a Canadian citizen. 


Each of the examples cited above reflects a different situation, 
which, if governed by a membership rule, could determine whether 
an individual is eligible for membership, or not. Although each of 
these basic requirements can offer certain advantages, it is important 
to keep in mind that they can also produce drawbacks that could 
have gone unforeseen at the time they were established. Since each 
can have a very different impact on future membership, communities 
should consider their implications. In the paragraphs below, an at- 
tempt will be made to list some of the main considerations associated 
with these examples, to highlight the kind of things a community 
ought to be thinking about when developing its membership criteria. 


1. Tribal Affiliation 


e AS amembership requirement, tribal affiliation would mean that an 
individual has to establish a linkage with the community in some 
way, eg., kinship, marriage, adoption, residence, etc... 


e Where tribal affiliation is the desired criteria for membership, the 
minimum extent to which an individual can be affiliated with a com- 
munity should be spelled out clearly or problems of interpretation 
will occur, i.e., interpreted too loosely, or too restrictively, which, in 
turn, can result in a different kind of membership than what the 
community may have intended. 


e Tribal affiliation, as a criteria for enrollment may satisfy a broad 
range of immediate membership needs, as well as a broad range 
of future membership objectives, but it may also lead to a consid- 
erable amount of administration in order to keep track of all of the 
possible affiliations that an entire membership might have with the 
community. 


2. Ancestry 
e Ancestry refers to descent through parental lines. 


e Asamembership criteria, ancestry may require an individual to es- 
tablish his/her relationship to a member of the Band through a 
“family tree”. 
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Ancestry, as a criteria, may require a person to trace lineal (direct) 
descendancy from someone on the “base roll”, or be born to a 
Band member. 


There are two kinds of ancestry to keep in mind: lineal and 
collateral. 


Lineal ancestry implies that a person is a direct descendant; in 
other words, a child of a Band member, whose parents were Band 
members, and so on back to a set of parents who originated the 
Band, thus, referring to sons, daughters, fathers, mothers, grandfa- 
thers and grandmothers. 


Collateral ancestry implies that a person is a relation of a someone 
who is a Band member, but not a direct descendant, i.e., aunts, 
uncles, nieces, nephews, sisters, brothers, Cousins. 


In enrollment situations, unless specified differently, ancestry 
refers to lineal only. 


3. Blood Degree 


When selecting blood degree as a membership criteria, there is a 
difference that should be remembered between what might be 
considered “Indian blood” and “tribal blood”, which could have dif- 
ferent membership results if not understood. 


Indian blood could be interpreted as an individual having a re- 
quired amount of Indian blood, regardless of the community. 


Indian blood could be satisfied by having a required amount of 
Indian blood, as a result of having blood from various Bands com- 
bined, which may also be a sufficient amount to meet a tribal blood 
requirement. 


Tribal blood could only be a required amount of blood from a 
specific Band. 


Proving blood degree is impossible. 
Figuring blood degree can become a very complicated business. 


There could be considerable expense (legal, medical or otherwise) 
placed on the individual seeking to enroll, if he/she is asked to 
prove blood degree. 


The higher the blood degree requirement, especially tribal blood, 
the lower the number of eligible applicants. 


A Band could limit the future size of its membership by raising 
either blood dearee criteria. 


Setting the degree of tribal blood very high could guarantee that 
only closely linked descendants will be eligible for Band 
membership. 


Although blood degree may be a desired criteria because it en- 
sures that the so called “Indian purity” of a Band is maintained, it 
may produce undesired results as it could exclude individuals 
from membership who are culturally or socially more a part of the 
Band than someone with the required degree of blood. 


4. Residency 


Residency implies that an individual has some connection with a 
Band, its community, and its lands, either by physically residing in 
the community or on Band lands, or by maintaining a house there. 


Residency could be a good way of ensuring that only those people 
who are closely involved with the Band, its lands, and community 
way Of life, are eligible for membership. 


Residency can be a particularly confusing criteria for the simple 
reason that it might be interpreted in many different ways by a 
Band, unless its meaning is clearly and specifically defined in the 
membership rules. 


When developing residency rules, a community should determine 
at what point in a person’s life residency is required before that 
person is eligible for membership: at birth; at the time of enroll- 
ment; for a minimum specified period prior to enrollment, or a com- 
bination of these. 


A Band should determine how much contact with its community, or 
its lands, would constitute residency, i.e., continuous presence, 
maintaining a house, a minimum number of days a year, a mini- 
mum number of days a month, etc... 


If residency is interpreted too strictly by a community in its mem- 
bership criteria, i.e., continuous residence, it may be unfair to those 
members who, in hard economic times, might have to forsake their 
membership in order to find employment outside the community. 


Some communities may find that residency, as a requirement for 
enrollment, is no longer suitable, given the modern realities of their 
economic and social way of life. 


5. Application for Enrollment Within a Specified 
Period 


This kind of requirement would have parents file an application 
and birth certificate for a child within a certain period after birth in 
order for that child to become a member. 


This kind of requirement would ensure that only children, whose 
parents are in close touch with the community, are eligible to be 
enrolled as members. 


This would prevent descendants of people who have lost contact 
with the Band from returning in later life to claim a right to collect 
community benefits. 


It should be understood that Bands who adopt this rule may be 
depriving someone of membership rights merely because his/her 
parents were unaware of the requirement until it was too late. 


A community should be aware, when adopting this kind of criteria, 
that there may be many unforeseen circumstances, at the time of 
establishing the rules, that could occur in the future to prevent 
someone from registering a child, and that it might therefore be 
wise to allow for a liberal interpretation of this criteria. 


e Communities should also be aware that this kind of requirement 
may offend some members as denying persons the right to choose 
to belong to a community or not. 


Communities should also be aware, in the interest of children’s 
rights, that such a requirement may be inappropriate, as a child 
does not have capacity to know the requirements and to engage 
someone to apply on his/her behalf, nor to force parents or guar- 
dians to do so, if they do not wish to apply for the child. 


6. Filing a Declaration of Intent to Maintain 
Membership 


e This is another requirement that would ensure that only those 
members who are in close touch with the community are eligible 
for membership. 


e The main drawback to such a requirement is that it can lead to 
problems among members if the declaration is not adequately 
publicized. 


7. Filing Application Within a Specified Period After 
Becoming Aware of the Right to Apply 


e This requirement would allow a person to apply for membership on 
the basis that he/she only recently became aware of the right to 
apply, eg., upon discovering that he/she was a direct descendant 
of someone on the “base roll”, upon discovering that the laws have 
changed on returning from an extended trip overseas, or upon dis- 
covering that his/her Band’s membership was no longer in the con- 
trol of the Department, etc.. 


This kind of requirement would allow people to apply at any time, 
as long as they could establish that they only recently became 
aware of their rights. 


Such a requirement might be construed as too easy to satisfy and 
too hard to disprove, or enforce. 


Such a requirement may not work as a limiting enrollment require- 
ment unless the community imposed an extremely short specified 
period for applying. 


8. Filing Application Within a Specified Period After 
Reaching A Certain Age 


e This kind of requirement would place the onus on all children who 
reach a certain age to apply within a specified period or lose their 
right to membership. 


e This kind of requirement might work well as a means of providing a 
choice to all individuals who reach an age of independence to 
decide whether they want to become a member of the Band. 
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9. Being a Canadian Citizen 


e Although this kind of criteria is a good way to ensure that only 
members who continue to reside in Canada and maintain Canaa- 
ian citizenship are able to share in the rights and privileges asso- 
ciated with membership in the communities, it is only practical 
when established in addition to other criteria. 


e Communities that establish this requirement can, in effect, restrict 
their membership to Canadian citizens only. 


e This kind of requirement may cause problems for communities 
situated near the Canada-U.S. border. 


e Aband should be aware that this kind of requirement may prevent 
a person, who is related to the Band by descent, or tribal blood, 
from participating fully in community or kinship functions, simply 
because the person’s citizenship is not Canadian. 


B. Types of Membership 


There are four distinct types of membership that are possible under 
the new version of the Indian Act: base enrollees; persons with ac- 
quired rights; automatic eligibles; and adoptees. Every community 
ought to familiarize itself with the distinctions that are associated 
with these types of members (or membership). The paragraphs 
below will try to clarify some of the more important distinctions. 


1. Base Enrollees 


Base enrollees are those individuals who were already listed as 
members of the Band when the Indian Act changes came into 
being. The new version of the Act specifies that those on a Band 
Membership List, which was kept in the Department of Indian Affairs 
prior to April 17, 1985, are to constitute the Band as of that date. In 
other words, base enrollees form the basis of a Band’s newly con- 
stituted membership. 


Base enrollees are of central importance, because they are the an- 
cestral link that future generations may be claiming their membership 
from. They will also be the principal constributors in the collective 
decision-making process that may eventually establish the Band's 
membership requirements. 


Because base enrollees are already members of the Band, they are 
not required to meet any of the new enrollment requirements that will 
be set out in its membership rules. It should be noted, however, that, 
once membership rules are in place, there is a possibility that a 
person with base enrollee status might, by a subsequent action, 
breach a membership rule, resulting in the loss of his/her 
membership. 


2. Persons with acquired rights 


Membership rules are required to respect the rights to restoration of 
Band membership of persons who lost their Band membership 
through the double-mother clause, upon marriage toa non-Indian 
man or upon their mother’s marriage to thelr non-Indian stepfather, or 
upon successful protest based on non-Indian paternity. 
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3. Automatic Eligibles 


Automatic eligibles are individuals who are born with the right to 
membership, and who meet the basic requirements for future mem- 
bership, specified in a Band’s written rules. 


Where membership is concerned, automatic eligibles are usually 
governed by requirements based on birth. Membership may therefore 
depend on where you were born, who your parents were, and how 
much Indian or tribal blood you have because of your parents. It fol- 
lows that “ancestry” would be the basic requirement for determining 
who is an automatic eligibles in the future. 


One major distinction associated with automatic eligibles is the fact 
that they are not members until they prove that they meet the require- 
ments. An automatic eligible may therefore live an entire lifetime with- 
out ever becoming a member. 


In the case of automatic eligibles, the onus is usually on them to do 
whatever is required under the membership rules to complete the 
membership process. This may require the individual to make his/ 
herself known to the Band, to apply for membership according to the 
rules, or to furnish the Band with documentation proving that all 
membership requirements have been met. In most cases, a parent, 
guardian, or other person, is permitted to perform the membership re- 
quirements for an automatic eligible who is incapable of doing so, for 
whatever reason. 


4. Adoptees 


Under the new version of the Indian Act a Band could develop mem- 
bership rules respecting adoption. Adoption is a method of granting 
membership to individuals who ordinarily would not be eligible for en- 
rollment in the Band. There are two kinds of adoptees that a Band 
might want to consider. The first kind of adoptee is the individual, 
adopted by the Band for membership purposes, who is not related to 
anyone in the Band, but may have established long term residency in 
the community. The second kind of adopt2e is the individual who Is 
legally or by custom adopted by parents who are members of the 
Band. 


When including adoption as a form of membership, within a set of 
membership rules, it may be wise for Bands to follow generally ac- 
cepted rules respecting adoptions: 


(i) adoption applicants must all be treated fairly; 


(ii) an application for adoption must be dealt with on the basis of 
the established rules without interference from personal 
biases; 


(iii) adoption procedures should include a time limit, so that appli- 
cants are not left to wait around indefinitely for an answer to 
their applications; 


(iv) all adoption procedures should provide for official notices re- 
specting adoption decisions; 


(v) adoption decisions should be final; and 


(vi) adoptees should be treated no differently, once adopted, than 
any other member of the Band. 


21 


Adoption requirements can be less strict than for automatic eligibles. 
Some examples of adoption requirements might include, among 
other things: specific blood degree (of a lesser amount); legal mar- 
riage to a member; period of residency in the community; approval 
by a majority of electors; or approval by the majority of the Band’s 
Governing Council. 


C. Changing Membership Requirements 


Another major area of consideration, that a community ought to try to 
understand when developing its membership rules, concerns the 
notion of changing membership requirements, over time. It is rea- 
sonable to assume that there will be situations in the future when a 
Band feels its membership requirements are no longer necessary, or 
desirable, which it may therefore want to change or remove. With this 
in mind, acommunity may want to establish a set of guidelines or pro- 
duce manuals on how to change or remove its membership rules, es- 
pecially where they may no longer reflect the Band’s membership ob- 
jectives. Such guidelines, or written measures, would ensure that 
Band’s membership rules are not subject to continuous or frivolous 
Changes in the future, as they would establish the procedure for 
future amendments. 


Here are a few suggestions of the kinds of things a community ought 
to consider when establishing a guide for changing or removing 
membership rules in the future: 


1. Membership rules cannot conflict with laws passed by a higher 
authority, i.e., the Parliament of Canada, and the Canadian Char- 
ter of Rights and Freedoms. 


2. Changes to membership rules must be passed by the same body 
and in the same manner as the original rules were passed. 


3. Newrules that restrict membership cannot be applied retroac- 
tively, nor apply to deny anyone membership who has already ac- 
quired such right before the change. 


4. Any key terms used in a new rule should be spelled out carefully 
and in a manner that can be easily understood, so that changes 
do not confuse anyone. 


5. Where an old rule is removed, words to this effect must be ex- 
pressly written. 


D. How to Write Membership Codes 


1. Adopt a Simple Format 


Writing up membership rules in a manner that will serve as a binding 
document on all members, present and future, is not an easy task. It 
may therefore be wise for Bands to begin by adopting a simple 
format, within which to set out all of the pertinent information that a 
public legal document should contain. But first, here are a few impor- 


tant reminders: 
e It ought to be remembered that a good membership code is one 


that is comprehensive enough to cover every membership situa- 
tion that the community wants to make possible, or avoid. 
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e It may also be wise to include in the document, itself, the various 
procedures for amending the code, administering membership de- 
cisions and establishing records. 


e In addition, the document ought to spell out who has the authority 
to make membership decisions, record changes in membership 
data, and keep the official membership roll. 


e Membership codes should not be written in hard to understand lan- 
guage or be too detailed. 


e Finally, if a membership committee is desired, its structure, and 
duties should be clearly defined, i.e., number of members, title of 
members, including chairpersons, reporting requirements, record- 
ing requirements, etc.. 


The following paragraphs suggest the kind of parts a community may 
wish to include when developing a formal membership code: 


1. The Title 


The title of a membership code should clearly state the subject of the 
document. For example, the [ABC] Nation might title its membership 
code this way: “The CODE OF MEMBERSHIP for the [ABC] Band” or 
“The [ABC] BAND MEMBERSHIP CODE”. The less confusing the title 
the more the document is likely to be read and understood. 


2. The Enacting Clause 


Like any formal legal document, a Band membership code ought to 
state, in a separate clause, where it gets the authority to exist and be 
binding on certain individuals and governments. The enacting clause 
ought to make reference to the Indian Act, amended on June 28, 
1985, and the provisions that permit Bands to establish their own 
membership rules. 


3. The Purpose 


The overall purpose of the membership code should be explained in 
terms that will leave little doubt as to what the code is for and what it 
is designed to achieve. In this part of the document, a Band might 
place a simple set of community objectives in relation to membership 
and perhaps the community’s basic philosophy concerning the rights 
of its future children to share in the membership of the Band. 


4. Effective Date 


There should be a separate part of the document devoted to specify- 
ing the date in which the membership code comes into effect. For 
this purpose it would be the date the Band gave notice to the Minister, 
under Section 10(6) of the Act, that it was assuming control of its own 
membership. 
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5. Definitions 


Key words and phrases cited throughout the document should be 
clearly defined so that there will be little doubt as to what they mean. 
Especially where key words might have more than one meaning, the 
definition section should specify which of the meanings applies to 
the document. The same may hold true where a word might be inter- 
preted in a different way, depending on who is doing the interpreting, 
eg., child” could mean natural or adopted child, or “residency” could 
mean continuously living in the community, on Band lands, or owning 
property there. As in any legal document, the number of definitions 
provided in this kind of section should be kept to a minimum. This 
can be done by assuming that certain words always have the same 
meaning, unless specified otherwise, eg., the word “week” means 
“seven consecutive days”, or the word “rule” in this kind of document 
always implies a “law”. 


6. Provisions 


The actual rules should be written in a clear, logical order as a distinct 
part of the document. Where necessary, provisions should be divided 
into separate groupings, with logical headings, for greater clarity. 
Some possible headings might include: “The Membership Commit- 
tee”; “Enrollment Procedures”; “Automatic Eligibles”; “Enrollment 
Requirements”; or something even more specific, such as, “Adoption 
Notices”; or “Documentary Evidence”. 


2. General Rules for Drafting and Understanding 
Membership Codes 


It should be noted that the following suggested list of general rules is 
not intended to be exhaustive, but, merely an attempt to provide 
examples of the kinds of things communities ought to be considering 
when drafting their own membership codes: 


e Rules should not include examples unless they are intended to 
limit the rule in its application. 


e Use of the words “including” or “such as” are designed to explain 
that something is part of a broader category. If the objective is to 
be specific, then do not use them. Instead list what is intended to 
be covered. 


e Where there is more than one rule on the same subject, all should 
be intended to be read together and to be of equal importance. 


e The ordinary rules of ordinary grammar should apply to the inter- 
pretation of all words and phrases. 


e Words of a technical, legal, or special nature should be interpreted 
with a meaning appropriate to the law they are describing. Get pro- 
fessional advice to be sure. 


e Rules should be interpreted with the meaning intended at the time 
they were passed. Recorded minutes of meetings held during the 
drafting stage of the code could prove helpful in the future. 


e Words of a specific nature should control words of a general 
nature. 
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New rules, which conflict with old rules on the same subject, 
should be intended to change the old rules. 


Where an old rule is repealed, this should be specifically stated or 
problems will occur in determining which laws are in force. 


In public legal documents, the public’s interest should be favoured 
before private interest. 


No one part of the membership code should be treated as being 
more important than another, as the entire code is intended to be 
effective. 


When interpreting rules it should be kept in mind that no lawmaker 
intends a law to result in something absurd, impossible or 
unreasonable. 


Membership rules should be consistent with the Canadian Char- 
ter of Rights and Freedoms and the Indian Act. 


Canadian case law may be applied to extend a meaning of a mem- 
bership rule developed by a Band. 


Definitions in a membership code should be treated as laws in 
themselves, therefore do not confuse definitions by writing rules 
within them. 


Precision in definitions is important. Less use of the words “in- 
cludes” or “including” will ensure that definitions are precise. 


Use words for the natural meaning they were intended. If there is 
any uncertainty, a dictionary is recommended. 


Always stay within the meaning of the definition when using a 
defined word in the body of the document. 


All codes should make reference to the availability of an appeal 
where membership decisions are thought to be unfair or 
unreasonable. 


3. Considerations for Implementation of 
Membership Codes 


The people selected to work in enrollment should be among the 
most capable, to administer a public trust in a fair manner. 


Confidentiality should be guaranteed to all applicants. In other 
words, private knowledge must remain private. 


Fairness to all applicants is one of the most important duties the 
Band has in controlling its own membership. 


When enforcing enrollment procedures, enrollment officials 
should demand the same degree of proof and follow the same 
procedures, regardless of the applicant. 


Membership requirements should be met in accordance with the 
rules, without exception. If the rules bring about an undesired 
result, the only recourse should be to change them in a manner 
prescribed by the membership rules. 


The burden of proving that a membership requirement has been 
met should fall upon the applicant in each case. 
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e All membership decisions should be backed up by written docu- 
mentation, which should be copied as part of the official applica- 


tion procedure for the purpose of being prepared for potential 
challenges. 


e Official records should be established under authority of the mem- 
bership code, and where forms are required as part of a mem- 
bership procedure, these should be stated in the rules as being 
supplied by the official registrar of the Band’s membership roll. 


E. DIAND Processing of Membership Rules 


Bands should submit their membership rules and the following infor- 
mation preferably in the form of a sworn affidavit: 


when and how notice was given; 

when, where and how the voting was done; 
the number of eligible electors; 

the number voting; 

the number of consenting; and 

the number dissenting. 


OE at ae! cm 


This information will enable the Minister to satisfy himself whether 
the procedural requirements of subsection 10(1) of the Indian Act 
have been met. The rules will be reviewed to determine whether they 
respect the acquired rights provisions (subsection 10(4) and 10(5)) 
of the Indian Acct. If all is in order, the Minister will write to the Chief, 
giving notice under subsection 10(7) of the Act, that he is transferring 
control of membership to the Band. The Band membership rules will 
then apply as of the date they were submitted to the Minister. The 
Chief should post the Minister's letter in conspicuous places on 
reserve. The Minister will also write to the Registrar, directing him to 
send to the Band a copy of its membership list. 


Vi New Residency Laws 


oy A. New Residency Provisions 


Simply stated, the new residency provisions contained in the Act are: 


1. amember who resides on the Band lands may do so with his/her 
dependent children; 


2. aBand may make by-laws regarding the residence of members 
and other persons on its lands; 


3. aBand may make by-laws to provide for the rights of spouses 
and children who reside with members on its lands where it has 
similar powers with respect to members. 


It should be remembered that Parliament did not intend the new 
residency by-law powers to be used to displace existing residents, or 
to postpone, indefinitely, one of the main thrusts of the amendments, 
which was to provide restoration of Band membership and mem- 
bership rights to certain individuals. 
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